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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff-Respondent, 
v. 
ARVIN V. MOORE, 
Defendant-Appellant. 
Case No. 880576-CA 
Category No. 2 
RESPONSE TO PETITION FOR REHEARING 
SUMMARY OF ARGUMENT 
The trial record supports this Court's conclusion that 
the trial court conducted a pretrial hearing on defendant's 
motion to suppress and viewed the videotapes in question before 
deciding to admit some of the tapes and exclude others. 
ARGUMENT 
POINT I 
THIS COURT WAS CORRECT IN FINDING THAT THE 
TRIAL COURT HAD VIEWED THE VIDEOTAPES 
COMPLAINED OF BY DEFENDANT BEFORE DETERMINING 
WHETHER THEY WOULD BE ADMITTED AT TRIAL. 
Defendant's argument in his petition for rehearing is 
that this Court was incorrect in determining that the trial court 
conducted a hearing regarding his "Rule 403 Objection" (Petition 
for Rehearing at 2) and in determining that the trial court had 
viewed the videotapes which were the subject of defendant's 
objection. The State will address these issues in reverse order. 
A. The Trial Court Viewed the Videotapes. 
The trial record supports this Court's conclusion that 
the trial court viewed the videotapes before determining their 
admissibility and before they were shown to the jury. Prior to 
trial, defendant filed a motion to suppress the videotapes seized 
from defendant's business and his home based on the claim that 
they were seized in violation of defendant's fourth and fifth 
amendment rights under the United States Constitution (Record 
[hereinafter R. ] at 25-26). He also filed a motion in limine to 
prohibit the introduction of an audiotape of a conversation 
between defendant and Richard Turner, a witness for the State (R. 
at 29-30). Neither of these motions challenged the introduction 
of the videotapes under a Rule 403, Utah Rules of Evidence, 
theory. 
A hearing on defendant's motions was conducted on May 
2, 1988, and a transcript of that proceeding is found in the 
record at R. 408. The trial court heard evidence regarding the 
alleged fourth amendment violation and regarding the videotapes. 
Near the conclusion of the evidence, the court requested 
memoranda of law from the parties and said: 
The Court would appreciate receipt of all 
of those exhibits early on. It is the intent 
of the Court, providing there is no last-
minute receipt of the memos, to have read 
them, to have reviewed the exhibits, and to 
rule from the bench regarding the motions on 
May 16. 
(R. 408 at 79) (emphasis added). A transcript of the proceedings 
of May 16, 1988, has not been included in the appellate record; 
however, the record does have a minute entry from that day with 
the following: 
Motion to Suppress is argued by Mr. Brown 
& [sic] Mr. Christiansen. 
Court denies motion in regards to the 1st 
[sic] film at the store finding the conduct 
referred to in the Affidavit is in the film. 
Court grants motion in regards to the 2nd 
[sic] film unless the conduct [] referred to 
in the [] affidavit is found in the film. 
Court instructs Counsel to review film in 
question & [sic] argue later. 
(R. at 109) (emphasis in original). From the trial court's 
stated intent to view the exhibits and the subsequent ruling that 
the conduct alleged in the warrant was found in one of the tapes, 
making it admissible, and absent in the other, making it 
inadmissible, this Court properly concluded that the trial court 
had reviewed the tapes before ruling on their admissibility. 
B. The Trial Court Held a Hearing on Defendant's 
Objection and Performed the Required Balancing 
Test. 
Defendant also is in error when he claims that the 
trial court did not conduct a hearing on defendant's objection to 
the admission of the videotapes on Rule 403 grounds of undue 
prejudice. Rule 403 reads: 
Although relevant, evidence may be 
excluded if its probative value is 
substantially outweighed by the danger of 
unfair prejudice, confusion of the issues, or 
misleading the jury, or by considerations of 
undue delay, waste of time, or needless 
presentation of cumulative evidence. 
A review of the pretrial motions by defendant will help 
clarify this issue. Prior to trial, on April 22, 1988, defendant 
filed several pretrial motions. These included a motion for 
change of venue, for discovery, to dismiss, to suppress the 
evidence seized based on a search and seizure violation, and a 
motion in limine to exclude an audiotape of a conversation 
between defendant and a witness on entrapment grounds (R. at 23-
34). None of these motions dealt with a Rule 403 objection. 
Pretrial hearings were held on these motions on May 2 and 16, 
1988, and rulings entered on May 16 (R. at 62 and 109). 
No other motions were raised by defendant until June 3, 
1988, the Friday before trial was scheduled to begin on Tuesday, 
June 7 (R. at 118-19 and 21). On June 3, defendant filed a 
motion in limine to limit the testimony of the witness whose 
conversation with defendant was audiotaped and was the subject of 
the earlier motion in limine. This motion was based on Rules 
401-404 of the Utah Rules of Evidence but did not concern the 
videotapes which defendant now challenges (R. at 118-38). 
On June 6, the trial court heard argument on 
defendant's motion in limine regarding the witness's testimony 
(Transcript of proceedings of June 6, 1988, R. 406 at 3-22). The 
court reserved its ruling until the next morning and asked 
counsel to provide a copy of a case which counsel had cited to 
the court (R. 406 at 17). The following morning, June 7, 1988, 
the jury was impaneled and sworn and excused until after the noon 
recess. At that juncture, the court asked if there were any 
other matters to address outside of the presence of the jury 
before the trial commenced (R. 406 at 23). Defense counsel 
renewed his motion to suppress the evidence on the search and 
seizure ground previously raised and argued, in order to preserve 
the issue (R. 406 at 23). Defense counsel also anticipatorily 
objected to the State's introduction of the search warrants into 
evidence and the court preliminarily determined that the warrants 
would not be admitted but allowed counsel to argue it again after 
lunch, before the jury returned (R. 406 at 23-24). Finally, 
defendant indicated that he was prepared to admit certain 
allegations in the first four counts of the information (R. 406 
at 25). Based on those proffered admissions, defendant asked 
that the videotapes be ruled as inadmissible (R. 406 at 25-26). 
Defendant then received his hearing on the matter so belatedly 
brought before the court, counsel for both parties arguing the 
issue both before and after the noon recess (R. 406 at 26-32). 
Defendant's first mention of Rule 403 came when his counsel said: 
I think what we need to understand is, with 
the admission that we are prepared to enter, 
conditionally based upon a proper 403 
objection to the playing of the tape, that 
the only possible reason that the State would 
have for playing that tape would be to 
inflame and arouse this jury against Mr. 
Moore. 
(R. 406 at 28). The parties argued their positions on the 
relevance of the videotapes, in light of defendant's offered 
admission (R. 406 at 26-32). The grounds for their relevance was 
addressed in the respondent's brief already before this Court in 
this matter. The court ruled that the videotapes were properly 
admissible and that ruling was upheld by this Court (R. 406 at 31 
and State v. Moore, No. 880576-CA, slip op. at 3-4 (Utah Ct. App. 
Jan. 22, 1990)). 
It is difficult to understand how defendant can tell 
this Court that no hearing was held on his objections to the 
videotape. Since he filed no formal pretrial motion in limine to 
exclude the videotapes (as he did with other matters), he cannot 
now complain that no pretrial hearing was held. As soon as he 
raised the issue before the trial court, the court allowed him to 
state his position and allowed opposing counsel to respond. 
Based on all of the arguments and on the trial court's previous 
viewing of the exhibits, the trial court properly determined that 
the relevance of the videotapes outweighed any possible unfair 
prejudice to defendant. While the trial court may not have 
couched its ruling in the exact language of Rule 403, the record 
clearly demonstrates that the trial court performed the balancing 
determination required by the rule (R. 406 at 25-32). This 
Court, after full briefing and argument, then correctly 
determined that the trial court's ruling on admissibility was 
correct. 
CONCLUSION 
Based on the foregoing, the State respectfully requests 
that this Court deny defendant's request for rehearing. 
RESPECTFULLY submitted this ^rr" - day of February, 
1990. 
R. PAUL VAN DAM 
Attorney General 
CHARLENE BARLOW 
Assistant Attorney General 
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